


 

DETERMINATION                                                                       A91141-42, A91181-82 17

• P&O Automotive & General Stevedoring Pty Ltd (POAGS), a related entity of 
AAT, submitted that AAT’s terminal facilities, IT systems and equipment provide a 
‘level playing field’ for stevedores and allow efficient use of port resources and 
significant assets under an efficient pricing structure. This enables stevedoring 
companies such as POAGS to focus their operations on service quality, reliability, 
productivity and cargo care, rather than expend capital on specialist stevedoring 
equipment to service variable cargo volumes.  

 
Following the draft determination 
 
3.7. On 19 October 2009 the ACCC issued a draft determination in relation to the 

applications for authorisation. In the draft determination the ACCC proposed to grant 
conditional authorisation for 5 years. 

 
3.8. A conference was not requested in relation to the draft determination. 

 
3.9. A summary of the submissions received by the ACCC from AAT and interested parties 

in response to the draft determination follows. 
 

AAT 
 

3.10. AAT submits that: 

• a longer term of authorisation of at least 10 years should be granted to enable AAT to 
negotiate lease extensions and secure finance for capital improvements at some of its 
terminals 

• the authorisation should extend to future parties where there is no material change in 
circumstances 

• to the extent a dispute resolution process is required, it should only be available to 
parties who contract with AAT or seek to contract with AAT 

• the dispute resolution process should be limited to disputes about terminal access and 
non-discrimination 

• the dispute resolution process should only apply at ports where there are no 
alternative suppliers of automotive terminal services 

• the dispute resolution process should only apply to disputes arising after the date of 
the authorisation 

• to the extent there are concerns about alleged unreasonably high prices, such 
concerns have and can in the future be dealt with by way of price monitoring by port 
authorities 

• the dispute resolution process should be streamlined and simplified to maximise its 
effectiveness and minimise the cost and management time for all parties. 

• the auditing provisions, which are complex, multilayered and potentially time-
consuming, should be simplified or replaced by a price monitoring regime proposed 
by AAT 

• there are a number of factual errors in the draft determination. 
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Interested parties 
 
3.11. Asiaworld Shipping Services Pty Ltd submits its general support of the draft 

determination although it notes that the dispute resolution process must enable the 
resolution of disputes to be ratified by the contractual parties otherwise any agreement 
between AAT and the end-user could give rise to further claims. Asiaworld advises it has 
already begun discussions with AAT on the tariff structure with the aim of altering the 
tariffs to reflect a more equitable treatment of particular cargo passing through AAT’s 
terminals. 

 
3.12. Federal Chamber of Automotive Industries submits its support for the conclusions in 

the draft determination but considers that the proposed conditions of authorisation 
require some amendment to more adequately address the public detriment arising from 
the ongoing operation of AAT. FCAI proposed: 

• express conditions of authorisation relating to pricing. FCAI is concerned that the 
conditions proposed in the draft determination will not ensure that fees charged by 
AAT reflect the efficient costs of supplying the relevant services.  

• an additional condition of authorisation to expressly address the situation where the 
conditions of authorisation are determined to not be effective at any time throughout 
the term of the authorisation. FCAI suggests that under such a condition, should the 
ACCC determine that the conditions are not effective, it can require AAT within 6 
months to lodge an acceptable Part IIIA access undertaking in respect of each of its 
existing automotive terminals. 

• that authorisation should not extend to the expansion of an existing AAT terminal’s 
footprint. 

 
FCAI also commented on the likely counterfactual scenario. It considers that the relevant 
counterfactuals are: 

• an individual AAT shareholder selling its 50% joint interest in AAT to an 
independent third party ((probably not an entity with interests in stevedoring) 

• AAT’s terminals being sold entirely to a third party or third parties 

• the relevant port authorities resuming the lease of respective terminals and operating 
them on an open-access basis. 

 
3.13. GM Holden Ltd submits its support for the FCAI’s submission.  

 
3.14. Honda Australia Pty Ltd submits its support for the FCAI’s submission.  

 
3.15. Port of Brisbane Corporation Limited submits that: 

• the draft determination did not accurately compare charges levied by port authorities 
and transport regulators for each of the relevant ports. The differing charging regimes 
applied at the various ports make direct comparisons of port charges difficult. 

• The present shareholding of AAT differs from that when it was formed. The present 
shareholders include a consortium of, amongst others, shipping lines, companies 
involved in stevedoring and PDI operators. The interaction of shareholders and their 
incentive to collude to extract monopoly prices is constrained by, amongst other 
things, the shipping line shareholders within AAT. 
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• the reasoning behind the price increases at the Port of Brisbane was not explained 
appropriately. The increase in the FAC is attributable to increases in rent charged to 
AAT which is itself directly attributable to an increase in the market value of the land 
occupied by the terminal. 

 
3.16. Shipping Australia Limited submits its support of the draft determination. 

 
3.17. The Maritime Union of Australia submits that it is in the interests of the stevedoring 

industry to require any third party seeking access under the terms of the AAT Stevedore 
License to maintain labour standards and conditions according to Australian industrial 
law and industry conventions. 

 
3.18. Toyota Motor Corporation Australia Limited submits that it is generally pleased with 

the dispute resolution process for terminal end-users. Toyota suggests a number of 
amendments to the proposed dispute resolution process for end-users including: 

• making the dispute resolution process available for disputes which arise prior to the 
date of authorisation 

• requiring that matters under dispute not take effect until the dispute is resolved 

• prohibiting AAT from discriminating against an end-user on the basis of a dispute 
being initiated 

• shortening the time periods for, and between, each step in the dispute resolution 
process and providing a mechanism for urgent resolution of relevant disputes 

• allowing matters to be escalated to senior managers, rather than just the chief 
executive officer of the terminal end-user 

• requiring that AAT and the terminal end-user agree on the appointment of a mediator 
and if no agreement can be reached, the mediator will be appointed by the ACCC or 
an independent third party 

• requiring AAT to inform the ACCC of a dispute within 30 days of it being initiated 

• allowing commercially sensitive details of disputes to be excluded from the public 
register 

• amending the definition of ‘Terminal End User’ to specifically include the FCAI so 
that it can initiate a dispute on behalf of car importers and exporters and clarifying 
the definition of ‘Terminal End-user dispute’ 

• requiring that the terminal end-user dispute resolution process override other 
processes available as a consequence of AAT’s agreements with port authorities. 

• requiring that the outcome of any dispute resolution is binding on AAT as well as its 
related parties in the supply chain between AAT and end-users. 

 
3.19. The views of AAT and interested parties are further outlined in the ACCC’s evaluation 

of AAT’s joint venture arrangements in Chapter 4 of this determination. Copies of public 
submissions are available from the ACCC website 
(www.accc.gov.au/AuthorisationsRegister). 
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4. ACCC evaluation 
 
4.1. The ACCC’s evaluation of AAT’s joint venture arrangements is in accordance with tests 

found in: 

• section 90(8) of the Act which states that the ACCC shall not authorise an 
exclusionary provision of a contract, arrangement or understanding, unless it is 
satisfied in all the circumstances that the provision would result or be likely to result 
in such a benefit to the public that the contract, arrangement or understanding should 
be authorised 

• section 90(7) of the Act which states that the ACCC shall not authorise a provision of 
a contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

o the provision of the contract, arrangement or understanding would result, or be 
likely to result, in a benefit to the public and 

o this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the contract 
or arrangement was made and the provision concerned was given effect to 

• section 90(5B) of the Act which states that the ACCC shall not authorise a provision 
of a contract, arrangement or understanding that is or may be a cartel provision, 
unless it is satisfied in all the circumstances that: 

o the provision has resulted or is likely to result, in a benefit to the public and 

o that benefit outweighs or would outweigh the detriment to the public constituted 
by any lessening of competition that has resulted or is likely to result from 
giving effect to the provision. 

 
4.2. For more information about the tests for authorisation and relevant provisions of the Act, 

please see Attachment C. 
 
The market 
 
4.3. The first step in assessing the effect of the conduct for which authorisation is sought is to 

consider the relevant market(s) affected by that conduct. 
 
Product market/s 
 
4.4. The majority of cargo handled at AAT’s terminals is automotive and general cargo. 

Some containerised cargo is able to be received at AAT’s terminals at the Port of Bell 
Bay and the Port of Brisbane, however, dedicated container terminals handle the 
majority of containers which pass through Australia’s major ports. 

 
4.5. AAT submits that it develops and operates terminal facilities and provides related 

services to stevedores for the loading and unloading of automotive and general cargo. 
This is within a broader market for terminal services. Automotive and general cargo 
stevedoring are provided within a broader market for stevedoring services.  

 
4.6. The characteristics of the supply of automotive terminal services, general cargo terminal 

services and container terminal services are considered below. 
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Automotive 
 
4.7. Automotive cargo is generally carried on special purpose vessels which enable the 

vehicles to be driven directly on to, or off, the ship. Terminals that can accommodate 
such vessels generally include a berth with sufficient strength to handle automotive cargo 
and an area adjacent to the wharf which is large enough to securely accommodate large 
volumes of motor vehicles.  

 
4.8. Automotive terminals can either be dedicated to the handling of motor vehicles or they 

can be mixed cargo terminals which also accommodate the loading and unloading and 
temporary storage of general cargo.  

 
4.9. The ACCC understands that automotive terminals are not generally suitable for 

stevedoring containers without significant investment in expanding and strengthening the 
terminal area, strengthening the wharf and acquiring relevant cranes and other 
machinery. 

 
4.10. Further, automotive cargo can not be handled at all general cargo terminals. 
 
General cargo 
 
4.11. General cargo includes bulk cargo, such as coal and grain, and break-bulk cargo, which 

is cargo that is generally loaded on and off ships one piece or bundle at a time (such as 
timber, steel or large machinery parts). AAT’s terminals can receive break-bulk cargo 
but not bulk cargo. 

 
4.12. General cargo is likely to require specialised mechanical equipment for it to be unloaded 

from, or loaded on to, vessels.  
 
4.13. Vessels carrying general cargo have different berthing and stevedoring requirements to 

vessels carrying wheeled vehicles. Some general cargo terminals may be able to 
accommodate automotive cargo. 

 
Containers 
 
4.14. Some freight, such as manufactured goods, paper, electrical equipment and furniture, is 

transported in shipping containers. Container terminals require large marshalling areas 
and specialised gantry cranes for the lifting of containerised cargo on and off ships.4 
Container terminals do not provide undercover storage which is often a requirement for 
general cargo such as some steel and timber products. 

 
4.15. Interested parties including Asiaworld, SAL and Swire Shipping suggest that container 

terminals are not able to handle automotive or general cargo. 

                                                 
4 Essential Services Commission, Review of port planning: final report, December 2007. 
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Geographic markets 
 
4.16. AAT’s automotive and general cargo terminals are located at Port Adelaide, Port of 

Brisbane, Port Kembla, Port of Melbourne and Port of Bell Bay.  
 
4.17. Generally, there is little demand or supply side substitutability between automotive and 

general cargo terminals located in different ports. Shipping lines carrying motor vehicles 
and general cargo for import and export generally stop at multiple Australian ports. This 
is because distances between ports and the cost of land transport results in cargo passing 
through the port closest to the point of production or consumption. This suggests that the 
geographic dimension of the relevant markets is regional. 

 
4.18. AAT submits that its terminals operate within the following regions: Brisbane, Sydney, 

Melbourne, Adelaide and Launceston. 
 
4.19. Interested party submissions tend to support the view that the relevant geographic 

markets are regional as suggested by AAT. 
 
Conclusion on markets 
 
4.20. For the purposes of assessing AAT’s applications for authorisation, the ACCC considers 

the relevant areas of competition affected by AAT’s joint venture arrangements to be: 

• the supply of automotive terminal services on a port by port basis 

• the supply of general cargo terminal services on a port by port basis. 
 
4.21. The ACCC considers that barriers to entry to the markets for the supply of automotive 

and general cargo terminal services are high and include site availability, government 
regulation, sunk capital costs and economies of scale. 

 
4.22. Submissions by AAT and interested parties tend to suggest that competition for the 

supply of container terminals is not significantly impacted by AAT’s applications for 
authorisation. The ACCC therefore does not consider it necessary for the purpose of 
these applications to consider whether there is a separate market for the provision of 
container terminal services. 

 
4.23. The ACCC does not consider there is a broader market for terminal services as suggested 

by AAT. There appears to be limited demand and supply side substitutability in terminal 
services. As noted, automotive and general cargo importers can not use container 
terminals and specialist equipment is required to operate container terminals compared to 
automotive and general cargo terminals. 

 
4.24. The ACCC notes the following features of AAT’s operations: 

• AAT’s terminals at Port of Brisbane, Port Kembla and Port of Melbourne receive the 
majority of motor vehicles imported into Australia.  

o AAT is currently the only supplier of automotive terminal services at the Port of 
Brisbane and Port Kembla. 
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o At the Port of Melbourne, an alternative automotive terminal is operated by 
Patrick Stevedoring at Webb Dock East although there is no choice of stevedore 
at this facility.5  

• AAT’s terminal at Port Adelaide is primarily an export facility for GM Holden. 

• At Port Adelaide, motor vehicle imports are primarily delivered to two common-user 
berths operated by Flinders Ports. 

• General cargo can be received at AAT’s terminals at the Port of Bell Bay, Port of 
Brisbane, Port Kembla and Port Melbourne.  

• There are alternative facilities for receiving general cargo at each of the ports at 
which AAT operates although they may not be suitable for all consignments. 

• PBC is currently considering development options for Port West which is located 
6 kilometres from the Port of Brisbane. The current strategic position of PBC is for 
Port West to be a future motor vehicle and general cargo facility in addition to the 
current facility operated by AAT at Fisherman Islands. 

• PKPC is also undertaking development of the Outer Harbour at Port Kembla to 
provide for new berths. 

 
4.25. The ACCC is mindful that the functions and activities performed at a port are subject to 

the overall planning and coordination measures undertaken by state governments and 
port authorities. Port authorities determine the nature and number of terminals to be 
located within a port, the purpose for which they may be used and select the operator(s) 
of the terminal(s). They may also seek, through terms in a lease with terminal operators, 
to place some obligations on those operators regarding facilities access or pricing. 

 
The ‘future-with-and-without test’ or counterfactual 
 
4.26. The ACCC applies the ‘future with-and-without test’ established by the Australian 

Competition Tribunal (the Tribunal) to identify and weigh the public benefit and public 
detriment generated by the arrangements for which authorisation has been sought.6 

 
4.27. Under this test, the ACCC compares the public benefit and public detriment generated by 

the arrangements in the future if the authorisation is granted with those generated if the 
authorisation is not granted. This requires the ACCC to predict how the relevant markets 
will react if authorisation is not granted. This prediction is referred to as the 
‘counterfactual’. 

 
4.28. AAT submits that there are three theoretical counterfactuals: 

• Operation by vertically integrated automotive/general cargo stevedoring/terminal 
operating companies on an exclusive basis, meaning that only the terminal 
operator/stevedoring company supplies stevedoring services at the terminal and the 
terminal operator/stevedoring company supplies all equipment and machinery 
(scenario A) 

                                                 
5 Port of Melbourne Corporation Customer Handbook 2009-2010, p 17. 
6 Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for example: Australian 
Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 
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• Operation by vertically integrated automotive/general cargo stevedoring companies on 
a multi-user basis, meaning that multiple stevedores supply stevedoring services at the 
terminal while the terminal operator supplies all equipment and machinery at the 
terminal which is used by all stevedores (scenario B) and/or 

• Operation by an independent third party, such as a port authority, which manages a 
common-user facility for use by all automotive/general cargo stevedores, meaning that 
multiple stevedores supply stevedoring services at the terminal and each stevedore 
supplies its own equipment and machinery at the terminal (scenario C).  

4.29. The ACCC notes that a fourth possible counterfactual is the operation of the terminal by 
an independent operator (not vertically integrated) on a multi-user basis, meaning that 
multiple stevedores supply stevedoring services at the terminal while the terminal operator 
supplies all equipment and machinery at the terminal which is used by all stevedores 
(scenario D). The difference between scenario D and scenario B is the vertical integration 
of the terminal operator. 

 
4.30. Identifying the most likely counterfactual is difficult given the central role of port 

authorities in determining the type of terminal services that are available at ports and the 
providers of those terminal services. Further the likely counterfactual may differ between 
ports as port authorities undertake development of port precincts to accommodate changes 
in trade activity. 

 
4.31. Scenario A reflects the situation that was in place prior to the establishment of AAT. 

There were no private terminal operators providing multi-user terminal services in 
Australia. AAT’s shareholders, P&O and Patricks operated as vertically integrated 
duopolies where they provided terminal services in competition with each other in 
Sydney, Melbourne, Adelaide and Brisbane. However, the stevedoring services were 
provided at their respective terminals on an exclusive basis. A vessel that used a Patricks’ 
terminal was required to use Patricks as the stevedore and vice versa. This is still the case 
at Webb Dock East in Melbourne where Patricks operates an automotive and general 
cargo terminal and exclusively provides the stevedoring services to shipping lines using 
this terminal. 

 
4.32. The ACCC notes that decisions by various state governments and port authorities suggest 

it is unlikely that the future without authorisation would see AAT’s shareholders 
separately operating terminals in competition with each other as they did prior to the 
formation of the joint venture.  

 
4.33. In this regard it is relevant to note that: 

• The New South Wales state government consolidated and moved automotive imports 
and exports from Darling Harbour and Port Jackson to Port Kembla. AAT’s terminal at 
Port Kembla commenced operations in May 2007. 

• PBC’s decision to locate an automotive terminal at Fisherman Islands led to the 
closure of the two separate terminals operating at Maritime and Hamilton Wharves. 
AAT’s terminal at Fisherman Islands commenced operations in January 2006. 

• PoMC has been asked by the Victorian Government to undertake detailed planning 
work in preparation for additional container capacity within the Port of Melbourne. 
PoMC advise that options being considered may impact on the configuration of the 
existing automotive terminals operated by AAT and Patrick in the Port of Melbourne. 
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4.34. Further, under scenario A or B a return to multiple providers of automotive and general 
cargo terminal services within a port is unlikely in the short to medium term because of 
the scarcity of port land. However, the ACCC notes that development plans are under 
consideration at Port Kembla, Brisbane and Melbourne which may result in additional 
terminals being available within those ports.  

 
4.35. Scenario C, where port authorities return to actively managing their assets as a common-

user facility, seems unlikely. The ACCC notes that in recent times there has been a move 
by state governments and port authorities, particularly at Brisbane, Melbourne and Port 
Kembla, to lease port land to private terminal operators rather than manage common-user 
terminals themselves.7 This allows the port authority to focus on the overall planning and 
coordination of the functions and activities of the port rather than engaging in the day to 
day running of a particular facility. The ACCC notes that common-user facilities run by 
the relevant port authority operate at Port Adelaide and the Port of Fremantle. 

 
4.36. In the absence of authorisation, the ACCC considers it to be unlikely that AAT would 

continue to supply terminal services. AAT’s applications for authorisation were lodged 
pursuant to an agreement between the ACCC and AAT to settle legal proceedings taken 
by the ACCC against AAT in relation to alleged breaches of the Act arising in connection 
with the establishment of the AAT joint venture.  

 
4.37. As such, the ACCC considers that in the absence of authorisation, it is more likely that 

AAT’s existing terminals will be operated by one of AAT’s individual stevedore 
shareholders, subject to the requirements of section 50 of the Act if relevant, or by an 
independent party on an exclusive basis or multi-user basis. Decisions to appoint terminal 
operators are made by the respective port authority. 

 
4.38. In the counterfactual, there could be competition for the market between AAT’s 

shareholders and any third party potential terminal operators. This could include 
competition over price and other terms and conditions of access for stevedores and other 
terminal users. If the terminal was operated by a party without interests in stevedoring this 
could improve the potential for new entry and competition in stevedoring.  

 
4.39. Under the counterfactual, there will continue to be two automotive terminals in 

Melbourne. 
 
Public benefit 
 
4.40. Public benefit is not defined in the Act. However, the Tribunal has stated that the term 

should be given its widest possible meaning. In particular, it includes: 
…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency and 
progress.8 

                                                 
7  PoMC advise that while it agrees with this statement it still manages some common-user berths and terminals 

in circumstances when it believes that such management provides more efficient risk allocation, better 
utilisation of infrastructure or improved access. 

8  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association Ltd 
(1976) ATPR 40-012 at 17,242. 
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4.41. AAT submits that its operations will deliver the following public benefits: 

• the promotion of competition by lowering the barriers to entry for a stevedore and 
other users wishing to do business at a port where there is an AAT terminal 

• the generation of efficiencies with respect to the use of the lowest cost terminal 
facilities and particularly the generation of: 

o scale and rationalisation efficiencies resulting from the removal of duplicated 
infrastructure, systems and other inputs into the operation of terminal facilities 
and the introduction and availability of one pool of machinery and equipment, a 
centralised IT system and one set of personnel 

o operational efficiencies resulting from AAT’s new, superior terminal facilities 
which provide a single point of cargo discharge, processing and collection, 
particularly for automotive cargo. 

 
4.42. The ACCC’s assessment of the public benefits and likely public benefits from AAT’s joint 

venture arrangements follows.  
 
Reduced barriers to entry for stevedores 
 
4.43. AAT claims that it facilitates new entry by stevedores because it operates on a multi-

user, open access, non-discriminatory basis which enables a new entrant stevedore to do 
business at an AAT terminal, including on a contract-by-contract basis, without the need 
to secure a terminal lease and incur capital costs to establish and maintain infrastructure 
and facilities.  

 
4.44. AAT’s stevedore shareholders, Patrick Stevedoring and POAGS, support this view. In 

particular, Patrick Stevedoring submits that the provision of terminal facilities and 
related services by AAT reduces a new stevedore’s start up costs. POAGS considers that 
the use of AAT’s facilities and equipment by stevedoring companies reduces or 
eliminates risk, and the associated cost, connected with capital expenditure by 
stevedores. This provides the opportunity for stevedores to service relatively short term 
contracts with shipping lines for variable cargo volumes.  

 
4.45. On the other hand, ASA, Asiaworld, FCAI, SAL and Subaru submit that as there has 

been no new entry by stevedores at any of the terminals operated by AAT this claimed 
public benefit should not be accepted. 

 
4.46. In response, AAT submits that Illawarra Stevedores operates at its Port Kembla facility. 

Australian National Stevedores (ANS) is also licensed to operate at AAT’s facility at the 
Port of Bell Bay but does not currently operate there following a route change of the 
vessel serviced by ANS, from Launceston to Burnie. AAT argues that it has created the 
potential for entry, and that it is this potential for entry that drives competition.  

 
4.47. While the ACCC considers that the provision of equipment and facilities at AAT’s 

terminals reduces the capital expenditure required of new entrant stevedores, there has 
been limited new entry by stevedores at AAT’s terminals. In particular, new entry has 
not occurred with respect to automotive stevedoring. The ACCC understands that 
Illawarra Stevedores handles break-bulk cargo, rather than motor vehicles at AAT’s Port 
Kembla terminal. As such it is difficult to assign much weight to this claimed public 
benefit.  
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4.48. Given the dominance of POAGS and Patrick Stevedoring in automotive and general 

cargo stevedoring, and the lack of new entry with respect to automotive stevedoring, an 
arrangement that facilitates new entry would result in significant public benefits through 
the promotion of competition between stevedores. The potential for new entry by 
stevedores is likely to be enhanced if access to terminals at a range of ports across 
Australia is possible. This will enable the new entrant stevedore to offer a shipping line 
stevedoring services at multiple ports. 

 
Enhanced efficiencies 
 
4.49. AAT submits that its multi-user terminals facilitate the efficient operation of port land 

and eliminate the need for multiple IT systems, personnel and pools of equipment to be 
in operation at a port. It also considers that its operations offer more efficient logistics by 
providing a single point of discharge for cargo and collection for car transporters and 
PDIs, and by enabling importers to process vehicles on-wharf at one terminal, rather than 
either moving the vehicle from one terminal to another, or requiring two processing 
facilities. 

 
4.50. Interested parties provide divergent views on whether AAT results in enhanced 

efficiencies. AAT’s stevedore shareholders, POAGS and Patrick Stevedoring, agree that 
AAT’s operations support the efficient use of significant assets such as cranes as well as 
scarce port resources such as land.  

 
4.51. For example, Patrick Stevedoring submits that AAT’s operations facilitate the maximum 

utilisation of terminal facilities. It considers that AAT’s operations enable the more 
efficient utilisation of wharf and other storage space within the terminal which, when 
terminal services were supplied individually by Patrick Stevedoring and POAGS, could 
not be swapped between the parties to take account of peaks and troughs in demand. 
Improved utilisation rates mean that AAT is able to handle a greater volume of freight 
per square metre of terminal space and end-consignees receive their cargo faster. 

 
4.52. Patrick Stevedoring also submits that when terminal services were supplied individually 

by Patrick Stevedoring and POAGS, it was not uncommon for vessels to be in a queue to 
berth at one terminal while the berth at the other terminal lay empty. AAT’s operations 
address this problem by providing multiple berths and the ability to allocate berths 
without regard to whether the relevant stevedore is Patrick Stevedoring or POAGS or 
another party. Patrick Stevedoring considers that this has enabled AAT to offer reduced 
waiting times for vessels and facilitate a more efficient schedule for shipping lines 
through improved turnaround times.  

 
4.53. PKPC noted that the arrangements in place at Port Kembla reduce the need for resource 

duplication. 
 

4.54. However, Asiaworld, FCAI, SAL and Swire Shipping do not consider that AAT’s 
operations generate efficiencies. In particular, Swire Shipping and SAL do not accept 
that one pool of machinery and one pool of receival and delivery personnel have 
produced a benefit different to that which could have been achieved through stevedores 
providing the same service at a common-user facility. Asiaworld noted that the 
consolidation of terminals at the Port of Brisbane resulted in a reduction in the number of 
available berths which has lead to inefficiencies. 
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4.55. As noted previously, the ACCC understands that port authorities are moving away from 

operating common-user facilities. In the absence of authorisation, the ACCC considers it 
more likely that AAT’s terminals will be operated by one of AAT’s individual stevedore 
shareholders or another party on an exclusive or multi-user basis rather than by the port 
authorities as common-user terminals. 

 
4.56. The ACCC accepts that efficiencies arise from the consolidation and operation of a 

single terminal at a port, if that terminal is of sufficient size and adequately equipped to 
deal with the volume of cargo delivered to the port.9 In particular, the establishment and 
operation of a well-designed, well-equipped terminal enables the efficient use of scarce 
land within the port precinct and reduces the need for significant assets such as cranes 
and other lifting equipment to be duplicated at another site within the port precinct. 

 
4.57. However, the efficiencies associated with the consolidation and operation of a single 

terminal arise whether the terminal is operated by AAT, its shareholders or another party 
on an exclusive or multi-user basis. 

 
4.58. There are likely to be efficiencies for shipping lines from dealing with a single national 

stevedore. Terminals operated on a multi-user basis, by AAT or another party, provide 
this opportunity. These efficiencies would not be achieved if AAT’s terminals were 
operated by its shareholders or other parties on an exclusive basis, since this would likely 
result in a different (single) stevedore operating in each port. 

 
ACCC conclusion on public benefit 
 
4.59. Given the counterfactual situation where AAT’s existing terminals will be operated by 

one of AAT’s individual stevedore shareholders or by an independent party on an 
exclusive basis or multi-user basis, the ACCC considers that the benefits arising from 
AAT’s joint venture arrangements are limited. 

 
Public detriment 
 
4.60. Public detriment is not defined in the Act but the Tribunal has given the concept a wide 

ambit, including: 
…any impairment to the community generally, any harm or damage to the aims pursued by the society 
including as one of its principal elements the achievement of the goal of economic efficiency.10 

 
4.61. AAT submits that its operations are unlikely to substantially lessen competition and there 

is no counterfactual scenario that is any more competitive than AAT. 
 
4.62. The ACCC considers that the public detriments arising from AAT’s joint venture 

arrangements are associated with: 

                                                 

9 The ACCC notes that the volume of cargo received by a terminal is dependent on a variety of factors, including 
international trade. The dynamics of global supply and demand and the operation of factors such as trade 
agreements, trade barriers (such as import quotas) and biosecurity (including quarantine) measures are beyond the 
control of the terminal operator. 

 
10  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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• the price of AAT’s services 

• the terms and condition of access by stevedores to AAT’s terminals 

• the inability for importers/exporters to negotiate directly with AAT. 
 
4.63. In the absence of authorisation there could be competition for the market between the 

joint venture parties and others to provide terminal services. This could include 
competition over price and other terms and conditions of access for stevedores and other 
terminal users. 

 
Price of AAT’s services 
 
4.64. Public detriment may arise if AAT is able to set prices for its services that are above the 

efficient costs of providing those services. The ACCC considers that any monopoly 
provider of terminal services has an incentive to charge monopoly prices for those 
services. If AAT is able to charge monopoly prices, this may not only affect the sharing 
of efficiency gains with terminal users, but also potentially the realisation of such 
efficiencies in the first place.  

 
4.65. AAT’s tariff schedules are published on its website. AAT advises that its objective in 

pricing is to sustain a return after costs, including capital costs. AAT submits that its 
tariffs at each port are reviewed annually and are set on the basis of: 

• predicted cargo volumes 

• costs, including lease, equipment and site maintenance costs 

• the nature of the cargo (automotive, general cargo or container) 

• the services provided at the terminal.  
 
4.66. AAT’s charges include the: 

• facility access charge (FAC) – a charge for the use of the terminal space and other 
resources used for the laydown of cargo for export or import, charged to the 
stevedore if there is no separate agreement with the importer/exporter. These charges 
are levied per unit or per cubic metre in the case of motor vehicles, per revenue tonne 
in the case of general cargo and per unit in the case of containers. Included in the 
FAC is 3 days storage at the terminal. Additional charges are levied each day cargo 
remains at the terminal after 3 days. 

• stevedore access charge (SAC) – a charge for equipment and other resources used for 
stevedoring cargo, charged to the stevedore. 

 
4.67. The tables below set out AAT’s FACs and SACs at each of its terminals since it has 

operated each terminal. 
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AAT’s facility access and stevedore access charges 
 
Port Adelaide (Outer Harbour) 
 

Tariff date (with effect from) 10-May-04 01-Jul-06 01-Apr-08 % increase 
04-08 

FAC – export vehicle per unit 20.15 20.15 20.15 0 
FAC – import vehicle per m3 0.00 0.00 1.35 N/A 
SAC – vehicle per unit 7.75 8.25 8.25 6 

 
Port of Bell Bay 
 

Tariff date (with effect from) 04-Dec-
03 

01-Jan-
05 

01-Sep-
05 

01-Oct-
07 

01-Jan-
09 

% 
increase 

03-09 
Container lift 38.00 39.00 45.00 49.00 50.00 32 
General cargo lift per R/T* 2.00 2.00 2.00 2.20 2.30 15 
Minimum charge   2000.00 2100.00 2200.00 (05-09) 10 

 
Port of Brisbane (Fisherman Islands) 
 

Tariff date (with effect from) 01-Jan-06 01-Oct-07 01-Sep-08 % increase 
06-08 

FAC – vehicle per m3 1.00 1.35 1.85 85 
FAC – container per unit 40.00 42.00 63.10 58 
FAC – general cargo per R/T* 2.50 3.50 4.85 94 
SAC – vehicle per unit 10.20 10.20 10.50 3 
SAC – container per unit 25.00 26.00 27.00 8 
SAC – general cargo per R/T* 2.50 2.65 2.80 12 

 
Port Kembla (replaced Glebe Island) 
 

Tariff date (with effect from) 14-May-07 01-Mar-09 % increase 
07-09 

FAC – vehicle per m3 2.20 2.50 14 
FAC – container per unit 38.00 40.00 5 
FAC – general cargo per R/T* 2.60 3.50 35 
SAC – vehicle per unit 10.50 10.90 4 
SAC – container per unit 24.00 25.00 4 
SAC – general cargo per R/T* 2.60 2.70 4 

 
Port of Melbourne (Webb Dock West) 
 

Tariff date (with effect from) 01-Jul-05 01-May-08 % increase 
05-08 

FAC – export vehicle per unit 23.00 25.15 9 
FAC – import vehicle per unit 18.75 20.50 9 
SAC – vehicle per unit 9.50 9.50 0 

 
Glebe Island (closed 11/08) 
 

Tariff date (with effect from) 04-Dec-02 01-Jun-05 01-Jul-06 01-Jul-07 % 
increase 

02-07 
FAC – vehicle per m3 2.10 2.15 2.45 2.50 19 
SAC – vehicle per unit 10.00 10.20 10.20 10.20 2 

*R/T refers to revenue tonne. 
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4.68. AAT claims that its formation has generated operating efficiencies, and as noted above, 

the ACCC accepts the argument that a single terminal operator would usually be able to 
operate at lower cost than two or more operators in a given port. For any given level of 
throughput, operational efficiencies should lead to a reduction in operating costs and 
thus a reduction in charges.  

 
4.69. The FCAI is concerned that there is preferential apportionment of the fees such that the 

SAC increases at a lower rate to the FAC even though it is the stevedore that works on 
the facility and uses the equipment and services to undertake their stevedoring 
activities, whereas the imported product merely occupies the facility. In response, AAT 
has submitted that the SAC has increased much less than the FAC because FAC 
charges are based on facility costs. Facility costs have increased significantly due to 
rent increases. AAT also submits that if SAC charges were increased, the stevedore 
would seek to recover this cost as part of its charges. 

 
4.70. The ACCC accepts that a range of factors impact on both AAT’s costs and charges, 

including capital costs and throughput. The ACCC is not in a position to undertake a 
full audit of AAT’s costs through the authorisation process. However, it understands 
that land rental is reflected in the FAC and these costs are beyond AAT’s control and 
were significantly increased by the PBC in 2008. PBC advises that the rental increases 
were attributable to increases in the market value of the land which the terminal 
occupies (as AAT’s rent is determined as a percentage of the market value of the land). 

 
4.71. AAT’s agreements with the port authorities at the Port of Brisbane and Port Kembla 

include provisions which subject AAT’s tariffs to oversight by the port authorities. The 
PBC and PKPC have advised that they reviewed AAT’s recent tariff increases at the 
Port of Brisbane and Port Kembla. In both cases the port authority concluded that the 
tariff increases were reasonable and justified.  

 
4.72. However, since AAT’s pricing is in part made up of costs imposed by the port 

authority, primarily in the form of rental charges, port authorities may not be in the best 
position to independently and transparently assess access terms and conditions 
(including prices). Further, in the event of privatisation of the ports, end-users will have 
even less protection from tariff increases. 

 
4.73. An incentive to set prices at levels higher than could be achieved under effective 

competition will be present as long as a port has only one terminal operator, whether or 
not that operator is AAT. As noted previously, port authorities select terminal operators 
and in doing so, determine the nature of competition with respect to terminal services at 
the port. A decision by a port authority that, for example, a single automotive terminal 
is appropriate forecloses the possibility of competition between terminals at the port. 
However, absent the AAT joint venture, its shareholders could compete for the right to 
operate the terminal. Competition for the market could involve competition over how 
they deal with third party stevedores and terminal end-users over price, service and 
other terms and conditions of access. 

 
4.74. The ACCC notes that, in recognition of the competitive consequences of appointing 

single terminal operators, port authorities may seek to place obligations on the operator 
regarding facilities access or pricing, for example through lease terms. However, the 
ACCC notes that the obligations imposed by port authorities vary from port to port.  
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The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
23 Marcus Clarke Street 
Canberra  ACT  2600 
Fax: (02) 6243 1211 

   
(b) If within 10 Business Days of receiving notice in accordance with clause 1.7.5(a) 

the ACCC advises AAT and any other party to the Access Dispute in writing that 
it wishes to be the arbitrator in respect of the Access Dispute, then the ACCC 
will be appointed to arbitrate the dispute and the arbitration will be conducted in 
accordance with clause 1.7.6. 

 
(c) If the ACCC: 
 

(i) advises AAT and any other party to the Access Dispute in writing within 
10 Business Days of receiving notice in accordance with clause 1.7.5(b) 
that it does not wish to be the arbitrator in respect of the Access Dispute; 
or 

 
(ii) does not advise AAT and any other party to the Access Dispute in writing 

within 10 Business Days of receiving notice in accordance with clause 
1.7.5(b) that it wishes to be the arbitrator in respect of the Access Dispute, 

 
then, subject to clause 1.7.5(e) the arbitration will be conducted by an arbitrator 
appointed by the agreement of the parties to the Access Dispute. 
 

(d) If clause 1.7.5(c) applies and the parties fail to agree an arbitrator within 10 
Business Days of the expiry of the 10 Business Days referred to in clause 
1.7.5(c)(i) or (ii), or such longer period as may be agreed by the parties, then 
either party may request the ACCC to appoint an arbitrator. AAT must notify the 
ACCC of the identity of the arbitrator within 2 Business Days of the parties 
agreeing on the arbitrator or the ACCC appointing the arbitrator (as the case 
requires).  

 
(e) The ACCC may authorise a member of the ACCC to make a decision or to 

exercise any powers under clauses 1.7.5(b), (c) or (d) on behalf of the ACCC. 
 
1.7.6 Arbitration procedure if the ACCC is the arbitrator 
 
(a) If the ACCC is the arbitrator, then except as set out in clause 1.7.6(b), the 

arbitration will be conducted in accordance with the procedures, and the ACCC 
will have the powers, set out in Subdivisions C-E and G of Division 3 of Part 
IIIA of the Act and any references to a “final determination” or “interim 
determination” in those Subdivisions will be taken to mean a final or interim 
determination made by the ACCC under clause 1.7.6. 

 
(b) In any arbitration conducted by the ACCC under this Authorisation: 
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(i) the ACCC may not make a determination which would have any of the 
effects described in section 44W of the Act; 

 
(ii) the ACCC must have regard to this Authorisation; 
 
(iii) section 44ZG(5), and the penalties referred to in sections 44ZG(2), 44ZI, 

44ZJ and 44ZK, of the Act will not apply; 
 

(vv) sections 44ZO(1)-(4) of the Act will not apply. A determination or 
direction of the ACCC will be final and binding, subject to any rights of 
review, and will have effect on and from the date specified by the ACCC. 
Any or all of the provisions of a final determination may be expressed to 
apply from a specified day which is earlier than the day on which it takes 
effect. 

 
(c) Other than in circumstances where the determination or direction is the subject of 

review by a court of law, if an Applicant or Stevedore does not comply with a 
determination or direction of the ACCC, AAT will not be obliged to continue 
negotiations for the provision of access to Port Terminal Services for that 
Applicant. 

 
(d) Other than where the determination or direction is the subject of review by a 

court of law, AAT will comply with the determination or directions of the 
ACCC. 

 
(e) AAT must provide to the ACCC a copy of any previous arbitration award 

conducted under this clause 1.7 if requested to do so by the ACCC. 
 
1.7.7 Arbitration procedure if the arbitrator is not the ACCC 
 
(a) If the arbitrator of an Access Dispute is not the ACCC, the parties may agree on 

the terms on which the arbitration will be conducted. 
 

(b) If the parties are unable to reach agreement on the terms on which the arbitration 
will be conducted within 10 Business Days of the arbitrator being appointed, the 
arbitration will be conducted in accordance with the following procedures: 

 
(i) the arbitrator will not be required to proceed with the arbitration unless 

and until the party that issued the Arbitration Notice has agreed to pay the 
arbitrator’s and other costs as determined in accordance with 
clause 1.7.7(j) and provided any indemnity as required in accordance with 
clause 1.7.7(l); 

 
(ii) unless the parties to the Access Dispute agree otherwise, the arbitration 

will be conducted in private; 
 

(iii) a party may appoint a person, including a legally qualified person, to 
represent it or assist in the arbitration; 
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(iv) the arbitrator must observe the rules of natural justice, but is not bound by 
technicalities, legal forms or rules of evidence; 

 
(v) the arbitrator must act as speedily as a proper consideration of the Access 

Dispute allows, having regard to the need to carefully and quickly enquire 
into and investigate the Access Dispute and all matters affecting the 
merits, and fair settlement, of the Access Dispute; 
 

(vi) the arbitrator may determine the periods that are reasonably necessary for 
the fair and adequate presentation of the respective cases of the parties to 
an Access Dispute, and may require that the cases be presented within 
those periods; 

 
(vii) the arbitrator may require evidence or argument to be presented in 

writing, and may decide the matters on which it will hear oral evidence or 
argument; 

 
(viii) the arbitrator will present its determination in a draft form to the parties 

and allow the parties the opportunity to comment before making a final 
determination; 

 
(ix) the arbitrator will hand down a final determination in writing which 

includes its reasons for making the determination and findings on material 
questions of law and fact, including references to evidence on which the 
findings of fact were based; 

 
(x) unless the parties to the Access Dispute agree otherwise, any 

determination by the arbitrator will be confidential; 
 

(xi) the arbitrator may make any determination or direction in relation to the 
Access Dispute that it considers appropriate.  For the avoidance of doubt, 
such determination or direction may include making a binding 
determination in relation to the Access Dispute, or requiring the parties to 
continue or re-commence negotiations. 

 
(c) The arbitrator may at any time terminate an arbitration (without making an 

award) if he or she thinks that: 
 

(i) the notification of the Access Dispute is vexatious; 
 

(ii) the subject matter of the Access Dispute is trivial, misconceived or 
lacking in substance; or 

 
(iii) the party who notified the Access Dispute has not engaged in negotiations 

in good faith. 
 
(d) In deciding an Access Dispute, the arbitrator must have regard to: 
 

(i) this Authorisation; and 
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(ii) the matters set out in section 44X(1) of the Act. 
 
(e) In deciding an Access Dispute, the arbitrator may have regard to any other 

matters that he or she thinks are relevant. 
 
(f) In deciding an Access Dispute, the arbitrator must not: 
 

(i) without the consent of all parties, make a determination which relates to 
matters which were not specified in the Arbitration Notice; 

 
(ii) without the consent of all parties, allow any other party to join or 

intervene in the arbitration (except as set out in clause 1.7.7(k)(iii)); or 
 
(iii) make a determination which would have any of the effects described in 

section 44W of the Act. 
 
(g) A determination or direction of the arbitrator will be final and binding, subject to 

any rights of review by a court of law, and will have effect on and from the date 
specified by the arbitrator. Any or all of the provisions of a final determination 
may be expressed to apply from a specified day which is earlier than the day on 
which it takes effect. 

 
(h) Other than in circumstances where the determination or direction is the subject of 

review by a court of law, if an Applicant or Stevedore does not comply with a 
determination or direction of the arbitrator, AAT will not be obliged to continue 
negotiations for the provision of access to Port Terminal Services for that 
Applicant. 

 
(i) Other than where the determination or direction is the subject of review by a 

court of law, AAT will comply with the lawful determination or direction of the 
arbitrator. 

 
(j) The arbitrator’s costs and the costs of the parties to the arbitration will be borne 

by the parties in such proportions as the arbitrator determines. Each party may 
make submissions to the arbitrator on the issue of costs at any time prior to the 
arbitrator’s costs determination. 

 
(k) If the arbitrator of a Dispute is not the ACCC, the parties’ appointment of the 

arbitrator must provide that: 
 

(i) the arbitrator must keep the ACCC advised, not less frequently than 
fortnightly, about the progress of the arbitration, including timelines and 
processes; 

 
(ii) the arbitrator must provide a copy of any correspondence between the 

arbitrator and the ACCC relating to procedural or other matters to the 
parties within 3 Business Days; and 

 
(iii) the ACCC will have the absolute right to make submissions to the 

arbitrator in respect of the Access Dispute (subject only to complying 
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with the procedures and timeframes for submissions determined by the 
arbitrator). 

 
(l) The arbitrator may require the parties to indemnify it from any claims made 

against the arbitrator arising in connection with the performance by the arbitrator 
of its duties under this clause 1.7.7, such indemnity excluding circumstances 
where the conduct of the arbitrator constitutes negligence (whether wilful or 
otherwise), dishonest or unlawful conduct. 

 
(m) AAT must send a copy of any determination made by the arbitrator to the ACCC 

within 2 Business Days of the determination being made. 
 
(n) Any laws relating to arbitrations applying in the jurisdiction in which any 

arbitration undertaken in accordance with this clause 1.7.7 is conducted will 
apply to the arbitration. Subject to any legal requirement to the contrary, to the 
extent of any inconsistency between those laws and this Authorisation, this 
Authorisation will prevail. 

 
2. PRICING 
 
2.1 Prices for Port Terminal Services 
 

(a) AAT must only set, and charge, prices (other than the Stevedore Access Charge) 
in relation to the supply of any Port Terminal Services provided by AAT in 
accordance with this clause 2. For the avoidance of doubt, this clause 2 applies to 
the Facility Access Charge, but not the Stevedore Access Charge howsoever 
described. 

 
(b) AAT must not increase the price AAT charges, or proposes to charge, in relation 

to the supply of any Port Terminal Services provided by AAT unless the process 
contained in clause 2.4 is followed. 

 
(c) Notwithstanding clauses 2.1(a) and (b):  
 

(i) AAT and any other person may:  
 

(A) negotiate with respect to the prices charged by AAT in relation to 
the supply of any Port Terminal Services provided by AAT; and 

 
(B) agree on the prices to be charged by AAT in relation to the supply 

of Port Terminal Services to that person; and 
 

(ii) this clause 2 does not apply to any increase in the price AAT charges, or 
proposes to charge, a person in relation to the supply of any Port Terminal 
Services provided by AAT to the extent that such a price increase is dealt 
with, or contemplated by, the provision of any agreement between AAT 
and that person. 

 
(e) Clause 2.6 applies to any increase in the price charged by AAT for the supply of 

any Port Terminal Services that takes effect in January 2010. 



 

DETERMINATION                                                                       A91141-42, A91181-82 62

 
2.2 Appointment of Independent Price Expert 
 
2.2.1 (a) Within 20 Business Days of the date of this Authorisation, AAT must identify a 

prospective independent price expert (Proposed Independent Price Expert) and 
provide the ACCC with written notice of the identity of the Proposed 
Independent Price Expert, together with such information and documents as the 
ACCC requires to assess whether to object to the appointment of the Proposed 
Independent Price Expert, including a copy of the proposed terms of 
appointment. 

 
(b) The Proposed Independent Price Expert must be a person who has the 

qualifications and experience necessary to carry out the functions of the 
Approved Independent Price Expert and is independent of AAT and its Related 
Bodies Corporate. The criteria by which the independence of the Proposed 
Independent Price Expert will be determined include whether the person is:  

 
(i) a current employee or officer of AAT or its Related Bodies Corporate; 

 
(ii) a person who has been an employee or officer of AAT or and its Related 

Bodies Corporate in the past 3 years; 
 

(iii) a person who, in the opinion of the ACCC, holds a material interest in 
AAT or its Related Bodies Corporate; 

 
(iv) a professional adviser of AAT or its Related Bodies Corporate, whether 

current or in the past 3 years; 
 

(v) a person who has a contractual relationship, or is an employee or 
contractor of a firm or company that has a contractual relationship, with 
AAT or its Related Bodies Corporate, but for the terms of any Approved 
Independent Price Expert agreement with AAT; 

 
(vi) a supplier, or a person who is an employee or contractor of a firm or 

company that is a supplier of AAT or its Related Bodies Corporate; or 
 

(vii) a material customer of, or a person who is an employee or contractor of a 
firm or company that is a material customer of, AAT or its Related 
Bodies Corporate. 

 
(c) The ACCC may, in its absolute discretion, consult with any other person in 

relation to the appointment of the Proposed Independent Price Expert as the 
Approved Independent Price Expert. 

 
2.2.2 If:  
 

(a) within 5 Business Days of receipt by the ACCC of the written notice referred to 
in clause 2.2.1(a); or 
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(b) such further period as is required by the ACCC and notified to AAT in writing 
prior to the expiration of the 5 Business Day period,  

 
the ACCC informs AAT that it: 

 
(c) does not object to the Proposed Independent Price Expert, AAT will: 

 
(i) appoint the Proposed Independent Price Expert as the Approved 

Independent Price Expert as soon as practicable on terms approved by the 
ACCC and consistent with the performance by the Approved Independent 
Price Expert of his or her functions under this clause 2; and  

 
(ii) forward to the ACCC a copy of the executed terms of appointment within 

2 Business Days of their execution; and 
 

(iii) publish the name and contact details of the Approved Independent Price 
Expert on AAT’s website within 2 Business Days of the appointment; or 

 
(d) does object to the Proposed Independent Price Expert, AAT will:  

 
(i) appoint a person identified by the ACCC at its absolute discretion as the 

Approved Independent Price Expert on terms approved by the ACCC and 
consistent with the performance by the Approved Independent Price 
Expert of his or her functions under this clause 2; and 

 
(ii) forward to the ACCC a copy of the executed terms of appointment within 

2 Business Days of their execution; and 
 

(iii) publish the name and contact details of the Approved Independent Price 
Expert on AAT’s website within 2 Business Days of the appointment. 

 
2.2.3 (a) The Approved Independent Price Expert is to be appointed for a term of two 

years, commencing on the date this Authorisation commences. Prior to the end of 
the Approved Independent Price Expert’s term, AAT must appoint another 
person as the Approved Independent Price Expert.  

 
 (b) Each Approved Independent Price Expert who is appointed after the first 

Approved Independent Price Expert is to be appointed for a term of two years, 
commencing on the day after the end of the previous Approved Independent 
Price Expert’s term. Prior to the end of each subsequent Approved Independent 
Price Expert’s term, AAT must appoint another person as the Approved 
Independent Price Expert. 

 
 (c) Clauses 2.2.1 and 2.2.2 apply to the appointment of any subsequent Approved 

Independent Price Expert required by clauses 2.2.3(a) and (b) as if the reference 
in clause 2.2.1(a) to ‘Within 20 Business Days of the date of this Authorisation’ 
reads ‘At least 20 Business Days prior to the end of the Approved Independent 
Price Expert’s term’. 
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 (d) A person who is, or who has been, the Approved Independent Price Expert is 
eligible for reappointment as the Approved Independent Price Expert. 

 
2.3 Conditions relating to the Approved Independent Price Expert’s functions 
 

AAT must:  
 
(a) procure that the terms of appointment of the Approved Independent Price Expert 

include obligations on the Approved Independent Price Expert to:  
 

(i) continue to satisfy the independence criteria in clause 2.2.1(b) for the 
period of his or her appointment; 

 
(ii) provide any information or documents requested by the ACCC about 

AAT’s compliance with this clause 2 directly to the ACCC; 
 

(iii) report or otherwise inform the ACCC directly of any issues that arise in 
the performance of his or her functions as Approved Independent Price 
Expert or in relation to any matter that may arise in connection with this 
Condition. 

 
(b) comply with and enforce the terms of appointment for the Approved Independent 

Price Expert; 
 
(c) maintain and fund the Approved Independent Price Expert to carry out his or her 

functions; 
 

(d) indemnify the Approved Independent Price Expert for any expenses, loss, claim 
or damage arising directly or indirectly from the performance by the Approved 
Independent Price Expert of his or her functions as the Approved Independent 
Price Expert except where such expenses, loss, claim or damage arises out of the 
gross negligence, fraud, misconduct or breach of duty by the Approved 
Independent Price Expert; 

 
(e) not interfere with, or otherwise hinder, the Approved Independent Price Expert’s 

ability to carry out his or her functions as the Approved Independent Price 
Expert; 

 
(f) provide and pay for any external expertise, assistance or advice required by the 

Approved Independent Price Expert to perform his or her functions as the 
Approved Independent Price Expert; 

 
(g) provide to the Approved Independent Price Expert any information or documents 

requested by the Approved Independent Price Expert that he or she considers 
necessary for carrying his or her functions as the Approved Independent Price 
Expert or for reporting to or otherwise advising the ACCC;  

 
(h) ensure that the Approved Independent Price Expert will provide information or 

documents requested by the ACCC directly to the ACCC;  
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(i) ensure that the Approved Independent Price Expert reports or otherwise informs 
the ACCC directly of any issues that arise in the performance of his or her 
functions as Approved Independent Price Expert or in relation to any matter that 
may arise in connection with this clause 2;  

 
(j) not appoint the Approved Independent Price Expert, or have any agreements, 

understandings or arrangements with the Approved Independent Price Expert, to 
utilise the Approved Independent Price Expert’s services for anything other than 
this clause 2. 

 
2.4 Process for increasing prices for Port Terminal Services 
 
2.4.1 At least 60 Business Days before AAT proposes to increase the price it charges for the 

supply of any Port Terminal Service at a Port Terminal, AAT must: 
 

(a) notify any Terminal End-User who: 
 

(i) has informed AAT in writing that the Terminal End-User wishes to be 
notified of any proposed price increase; and  

 
(ii) uses the Port Terminal for which the proposed price increase relates, 
 
in writing of the proposed price increase. 

 
(b) notify the Approved Independent Price Expert in writing of the proposed price 

increase; and 
 

(c) publish on AAT’s website, details of the proposed price increase. 
 
2.4.2 A notice given under clause 2.4.1(a) or (b), or a publication made under clause 2.4.1(c) 

must include the following: 
 

(a) the amount of the proposed price increase; 
 
(b) the date on which the proposed price increase will take effect; 
 
(c) the reasons for the proposed price increase; 

 
(d) information about the process for increasing prices for Port Terminal Services, 

including the requirements of this Condition 2.4; and 
 

(e) the name and contact details of the Approved Independent Price Expert. 
 
2.4.3 Any Terminal End-User who uses the Port Terminal for which the proposed price 

increase relates, may lodge a written notice with the Approved Independent Price Expert 
and AAT objecting to the proposed price increase (Objection Notice). Such notice must: 

 
(a) be lodged no later than 15 Business Days following the notification by AAT of 

the proposed price increase; and 
 



 

DETERMINATION                                                                       A91141-42, A91181-82 66

(b) include the reasons the Terminal End-User objects to the proposed price increase. 
 
2.4.4 In the event that: 
 

(a) no Objection Notice is received within the period referred to in clause 2.4.3(a), 
then the proposed price increase takes effect on the date that AAT notified under 
clause 2.4.2(a) that the proposed price increase would take effect; or 

 
(b) an Objection Notice is received within the period referred to in clause 2.4.3(a), 

then clause 2.4.6 applies. 
 
2.4.5 Within 5 Business Days of receiving an Objection Notice, AAT must:  
 

(a) publish a copy of the Objection Notice on AAT’s website; and 
 
(b) give a copy of the Objection Notice to the ACCC. 

 
2.4.6 The Approved Independent Price Expert must, within: 
 

(a) the 60 Business Day period referred to in clause 2.4.1; or 
 
(b) such further period, being not more than 20 Business Days, as the Approved 

Independent Price Expert in his or her sole discretion, requires, 
 
determine whether the proposed price increase is reasonable and justified, having regard 
to the following principles: 

 
(c) that AAT is entitled to generate a reasonable rate of return on the amount of 

funds invested; and 
 

(d) the price for the supply by AAT of Port Terminal Services should be set on a 
terminal by terminal basis taking into account: 

 
(i) all efficient input costs, including Port Terminal lease costs, among 

others;  
 
(ii) an appropriate allocation to that Port Terminal of AAT’s head office 

costs;  
 
(iii) expected volumes over the period that AAT has used to calculate the 

proposed price increase, including where appropriate any split between 
committed / un committed volume and associated risks; 

 
(iv) the level of capital reasonably invested by AAT at that Port Terminal; 
 
(v) AAT’s overall weighted average cost of capital; and 
 
(vi) the interests of Stevedores and Terminal End-Users who use the Port 

Terminal for which the proposed price increase relates; and 
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(e) the reasonableness and appropriateness of the existing price for the supply of the 
Port Terminal Service. 

 
2.4.7 In the event that more than one Objection Notice is received in relation to a proposed 

price increase, the Approved Independent Price Expert must make only a single 
determination in relation to the proposed price increase. 

 
2.4.8 The Approved Independent Price Expert may, in his or her sole discretion, direct the 

parties to provide such further information as he or she thinks fit to enable him or her to 
make the determination. The parties must use all reasonable endeavours to ensure that 
the Approved Independent Price Expert is provided with: 

 
(a) all relevant information available to the parties about the proposed price increase; 

and 
 
(b) all reasonable assistance,  
 
in a timely manner, to enable the Approved Independent Price Expert to make a 
determination in relation to the proposed price increase within the period referred to in 
clause 2.4.6. 

 
2.4.9 Notwithstanding clause 2.4.6, the Approved Independent Price may, in his or her sole 

discretion, determine that there is to be no increase in price for the Port Terminal Service 
as proposed by AAT on the basis that AAT has not complied with clause 2.4.8. 

 
2.4.10 The Approved Independent Price Expert must notify: 
 

(a) AAT; and 
 
(b) any party which lodged an Objection Notice in relation to the proposed price 

increase, 
 
of his or her determination under clause 2.4.6 as soon as practicable after making the 
determination. Within 2 Business Days of receiving the determination, AAT must 
publish the Approved Independent Price Expert’s determination on AAT’s website. 

 
2.4.11 In the event that the Approved Independent Price Expert determines that the proposed 

price increase is reasonable and justified, then the proposed price increase will take 
effect on the date that AAT notified under clause 2.4.2(a) that the proposed price 
increase would take effect. 

 
2.4.12 In the event that the Approved Independent Price Expert determines that the proposed 

price increase is not reasonable and justified, then the Approved Price Expert must also 
either: 

 
(a) set a new price for the Port Terminal Service that is different to the proposed 

price increase but that is not: 
 

(i) a price higher than the existing price plus the proposed price increase; or 
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(ii) a price lower than the existing price for the Port Terminal Service; or  
 
(b) determine that there is to be no increase in price for the Port Terminal Service as 

proposed by AAT. 
 
2.4.13 If the Approved Independent Price Expert sets a new price for the Port Terminal Service 

under clause 2.4.12(a), then the new price takes effect on the date that AAT notified 
under clause 2.4.2(a) that the proposed price increase would take effect. 

 
2.4.14 When making a determination under clause 2.4.6, the Approved Independent Price 

Expert is acting as an expert and not as an arbitrator. 
 
2.4.15 Any: 
 
 (a) determination by the Approved Independent Price Expert under clause 2.4.6; and 
 
 (b) decision by the Approved Independent Price Expert under clause 2.4.12,  
 

is final and binding on AAT. 
 
2.5 Resignation of the Approved Independent Price Expert 
 
2.5.1 AAT must immediately notify the ACCC in the event that an Approved Independent 

Price Expert resigns or otherwise stops acting as the Approved Independent Price Expert. 
 
2.5.2 If clause 2.5.1 applies, then clause 2.2.1 applies as if the reference to ‘Within 20 

Business Days of the date of this Authorisation’ reads ‘Within 20 Business Days of the 
date the Approved Independent Price Expert resigns or otherwise stops acting as the 
Approved Independent Price Expert’. 

 
2.6 Price increases taking effect in January 2010 
 

(a) This clause 2.6 applies to any increase in a price charged by AAT (other than the 
Stevedore Access Charge) in relation to the supply of any Port Terminal Services 
provided by AAT that takes effect in January 2010 (January 2010 Price 
Increase). Nothing in this clause prevents AAT from charging a price including a 
January 2010 Price Increase from the date of its effect. 

 
(b) If this clause 2.6 applies, then any Terminal End-User who uses the Port 

Terminal for which the January 2010 Price Increase relates, may lodge a written 
notice with the Approved Independent Price Expert and AAT objecting to the 
January 2010 Price Increase (January 2010 Objection Notice). Such notice 
must: 

 
(i) be lodged by 31 January 2010; and 

 
(ii) include the reasons the Terminal End-User objects to the January 2010 

Price Increase. 
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(c) In the event that a January 2010 Objection Notice is received within the period 
referred to in clause 2.6(b), then the Approved Independent Price Expert must, 
within: 

 
(i) 60 Business Days of the date of the January 2010 Objection Notice; or 

 
(ii) such further period, being not more than 20 Business Days, as the 

Approved Independent Price Expert in his or her sole discretion, requires, 
 

determine whether the January 2010 Price Increase is reasonable and justified, 
having regard to the principles contained in clause 2.4.6(c) and (d). 

 
(d) The Approved Independent Price Expert may, in his or her sole discretion, direct 

the parties to provide such further information as he or she thinks fit to enable 
him or her to make the determination. The parties must use all reasonable 
endeavours to ensure that the Approved Independent Price Expert is provided 
with: 

 
(i) all relevant information available to the parties about the proposed price 

increase; and 
 

(ii) all reasonable assistance,  
 

in a timely manner, to enable the Approved Independent Price Expert to make a 
determination in relation to the January 2010 Price Increase within the period 
referred to in clause 2.6(c). 

 
(e) Notwithstanding clause 2.6(c), the Approved Independent Price Expert may, in 

his or her sole discretion, determine that there is to be no January 2010 Price 
Increase in price for the Port Terminal Service as proposed by AAT on the basis 
that AAT has not complied with clause 2.6(d). 

 
(f) The Approved Independent Price Expert must notify: 

 
(i) AAT; and 

 
(ii) any party which lodged an Objection Notice in relation to the proposed 

price increase, 
 

of his or her determination under clause 2.6(c) as soon as practicable after 
making the determination. Within 2 Business Days of receiving the 
determination, AAT must publish the Approved Independent Price Expert’s 
determination on AAT’s website. 

 
(g) In the event that the Approved Independent Price Expert determines that the 

proposed price increase is reasonable and justified, then AAT may continue to 
charge the price, including the January 2010 Price Increase. 
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(h) In the event that the Approved Independent Price Expert determines that the 
January 2010 Price Increase is not reasonable and justified, then the Approved 
Price Expert must also either: 

 
(i) set a new price for the Port Terminal Service that is different to the price 

plus the January 2010 Price Increase but that is not: 
 

(A) a price higher than the existing price plus the January 2010 Price 
Increase; or 

 
(B) a price lower than the existing price for the Port Terminal Service; 

or  
 

(ii) determine that there is to be no increase in price for the Port Terminal 
Service as increased by the January 2010 Price Increase. 

 
(i) If clause 2.6(h) applies: 

 
(i) the new price (being either a new price set under clause 2.6(h)(i) or the 

price existing prior to the January 2010 Price Increase under 
clause 2.6(h)(ii)) takes effect on the date the Approved Independent Price 
Expert states will be the date that the new price will take effect, being a 
date that is not more than 30 Business Days after the date of the 
determination under clause 2.6(c); and 
 

(ii) AAT is not required to compensate or otherwise reimburse any person 
who was charged a price plus the January 2010 Price Increase in relation 
to the supply of any Port Terminal Services provided by AAT prior to the 
date on which the new price referred to in clause 2.6(i)(i) takes effect. 

 
(j) When making a determination under clause 2.6(c), the Approved Independent 

Price Expert is acting as an expert and not as an arbitrator. 
 

(k) Any: 
 

(i) determination by the Approved Independent Price Expert under 
clause 2.6(c); and 

 
(ii) decision by the Approved Independent Price Expert under 

clauses 2.6(h)and (i),  
 

is final and binding on AAT. 
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3. CONDITIONS RELATING TO DISPUTE RESOLUTION FOR TERMINAL 

END-USERS 
 
3.1 Commencement and objectives of the dispute resolution process for Terminal End-

Users 
 

(a) Within 40 Business Days of the date this Authorisation commences, AAT is 
required to make available a dispute resolution process to Terminal End-Users in 
accordance with the requirements of this clause 3. The availability of this dispute 
resolution process must be published on AAT’s website within 40 Business Days 
of the date this Authorisation commences. 

 
 (b) This dispute resolution process: 
 

(i) is available for Terminal End-User Disputes; and 
 
(ii) is intended to facilitate the genuine and good faith negotiation of 

resolutions to bona fide commercial disputes between AAT and Terminal 
End-Users;  

 
(iii) applies only to disputes about conduct which occurred after the date this 

Authorisation comes into effect; and 
 
(iv) does not apply to disputes relating to the prices set and charged by AAT 

in relation to the supply of Port Terminal Services. 
 
3.2 Appointment of AAT Complaints Officer 
 

 AAT must appoint an appropriate staff member (referred to as the “AAT 
Complaints Officer”) to receive complaints from Terminal End-Users. The 
AAT Complaints Officer must be sufficiently empowered to make decisions 
regarding:  

 
(a) the terms and conditions of use of Port Terminal Services; and  
 
(b) the price and quality of Port Terminal Services, 
 
as they relate to Terminal End-Users. 

 
3.3 Terminal End-User Disputes 
 

(a) A Terminal End-User may give written notification to AAT of a Terminal End-
User Dispute.  

 
(b) The notification must include details of: 

 
(i) the nature of the Terminal End-User Dispute; 
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(ii) the outcome sought by the Terminal End-User in relation to the Terminal 
End-User Dispute; and 

 
(iii) the action on the part of AAT the Terminal End-User believes will 

resolve the Terminal End-User Dispute. 
 

(c) Notification of a Terminal End-User Dispute must be sent by registered post to 
AAT’s registered office, and is deemed to be received by AAT upon the 
expiration of 2 Business Days after the date on which it was sent. 

 
3.4 Negotiation 
 

(a) The AAT Complaints Officer and the Terminal End-User must undertake 
genuine and good faith negotiations to resolve the Terminal End-User Dispute. 

 
(b) If the AAT Complaints Officer and the Terminal End-User cannot negotiate a 

resolution within 15 Business Days of the Terminal End-User’s notification 
being deemed to be given, the Terminal End-User Dispute must be referred to the 
chief executive officers (or their representatives) of AAT and the Terminal End-
User,. 

 
(c) AAT’s chief executive officer and the chief executive officer of the Terminal 

End-User, or their representatives as the case may be, must attempt to resolve the 
Terminal End-User Dispute, including by undertaking genuine and good faith 
negotiations and informal mediation. 

 
3.5 Mediation 
 

(a) If AAT’s chief executive officer and the chief executive officer of the Terminal 
End-User, or their representatives as the case may be, cannot negotiate a 
resolution within 15 Business Days of the Terminal End-User’s notification 
being referred to them, the Terminal End-user Dispute must be referred to formal 
mediation in the State in which the subject of the Terminal End-User Dispute has 
arisen. If the subject matter of the Terminal End-User Dispute has arisen in more 
than one State, then the Terminal End-User Dispute will be referred to formal 
mediation in the State of the Terminal End-User’s choosing. 

 
(b) A Terminal End-User Dispute referred to mediation in accordance with clause 

3.5(a) will be mediated by a single mediator appointed by agreement of the 
parties or, if they fail to agree within 10 Business Days, a mediator appointed by 
the President of the Chapter of IAMA in the State in which the mediation will be 
conducted acting on the request of either party. 

 
 

(c) AAT and the Terminal End-User will use all reasonable endeavours to ensure 
that:  

 
(i) the mediation occurs within 20 Business Days after a mediator has been 

appointed; and 
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(ii) the mediator is provided with all relevant information available to AAT 
and the Terminal End-User and all reasonable assistance to enable the 
mediator to conduct the mediation. 

 
(d) AAT and the Terminal End-User will execute a deed to indemnify the mediator 

against any loss or damage incurred by the mediator in the course of carrying out 
his or her functions in accordance with his or her terms of appointment. 

 
(e) Unless otherwise agreed between AAT and the Terminal End-User:  

 
(i) each of AAT and the Terminal End-User may be represented at the 

mediation by another party, including by a legally qualified person; 
 

(ii) the cost of the mediation will be shared equally between AAT and the 
Terminal End-User,  

 
(iv) AAT and the Terminal End-User will bear their own costs relating to the 

preparation for and attendance at the mediation; and 
 
(v) the mediation will otherwise be conducted under the IAMA Mediation 

Rules (whether or not the mediator is a legal practitioner). 
 
3.6 Choice of expert determination or arbitration 
 

(a) If the Terminal End-User Dispute is not resolved by mediation, AAT or the 
Terminal End-User may refer the Terminal End-User Dispute to:  

 
(i) an expert for determination in accordance with clause 3.7; or 
 
(ii) an arbitrator for arbitration in accordance with clause 3.8. 

 
(b) AAT and the Terminal End-User will agree on:  
 

(i) which of expert determination or arbitration will be conducted to resolve 
the Terminal End-User Dispute; and  

 
(ii) the identity of the expert or arbitrator to be appointed to conduct the 

expert determination or arbitration,  
 
within 15 Business Days of the end of the mediation of Terminal End-User 
Dispute. 

 
(c) In the event that AAT and the Terminal End-User cannot agree on either: 
 

(i) which of expert determination or arbitration will be conducted to resolve 
the Terminal End-User Dispute; or 

 
(ii) the identity of the person to conduct the expert determination or 

arbitration as the case may be, 
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then the ACCC may determine those matters. In so determining the ACCC may:  
 

(iii) consult with relevant industry associations, government departments or 
other parties and 

 
(iv) have regard to any other matter it considers is relevant. 

 
(d) The ACCC may authorise a member of the ACCC to exercise any powers under 

clause 3.6(c) on behalf of the ACCC. 
 
3.7 Expert Determination 
 

If the Terminal End-User Dispute is referred to an expert for expert determination, then 
the following provisions apply: 
 
(a) The parties will use all reasonable endeavours to ensure that the expert provides 

the expert’s determination on the Terminal End-User Dispute within 40 Business 
Days of its commencement. 

 
(b) The expert will decide the Terminal End-User Dispute as an expert not an 

arbitrator and the expert’s decision will be final and binding on both AAT and 
the Terminal End-User. AAT must take all steps within its power to ensure that 
the expert’s decision is fulfilled or otherwise given effect to, including by 
enforcing AAT’s contractual rights against third parties. 

 
(c) The cost of the expert determination will be shared equally between the parties, 

unless agreed otherwise. 
 

(d) AAT and the Terminal End-User will use all reasonable endeavours to ensure 
that the expert is provided with 

 
(i) all relevant information available to AAT and the Terminal End-User; 

and 
 

(ii) all reasonable assistance, 
 

in a timely manner, to enable the expert to make a determination in relation to the 
Terminal End-User Dispute within the period mentioned in clause 3.7(a). 

 
(e) AAT and the Terminal End-User will execute a deed to indemnify the expert 

against any loss or damage incurred by the expert in the course of carrying out 
his or her functions in accordance with his or her terms of appointment. 

 
3.8 Arbitration 

 
(a) If the Terminal End-user Dispute is referred to an arbitrator, then the 

provisions in clause 1.7.7 apply:  
 

(i) as if a reference to:  
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(A) “Access Dispute” is a reference to “Terminal End-User 
Dispute”; 

 
(B) “Applicant” or “Stevedore” is a reference to “Terminal 

End-User”; but 
 

(ii) clauses 1.7.7(d)(ii), 1.7.7(f)(iii) and (iv) do not apply to the 
arbitration. 

 
(b) AAT must take all steps within its power to ensure that any determination 

by the arbitrator is fulfilled or otherwise given effect to, including by 
enforcing AAT’s contractual rights against third parties. 

 
4. REPORTING ABOUT DISPUTES  
 
4.1 Requirement to report on Active Disputes 

 
(a) On an annual basis for the duration of this Authorisation, AAT must provide the 

ACCC with a report about Active Disputes for the previous calendar year (Active 
Dispute Report).  

 
(b) AAT must provide the first Active Dispute Report on 1 February 2011. The first 

Active Dispute Report will concern Active Disputes for the period commencing 
on the date this Authorisation becomes effective and ending on 31 December 
2010. All subsequent Active Dispute Reports must be submitted to the ACCC 
prior to 1 February of each year and will concern Active Disputes for the 
previous calendar year (Reporting Period). 

 
4.2 Contents of Active Dispute Reports 
 

(a) Each Active Dispute Report must include a description of each Active Dispute 
including: 

 
(i) a description of the issue the subject of the Active Dispute; 

 
(ii) the outcome sought by the Applicant, Stevedore or Terminal End-user in 

relation to the Active Dispute; 
 

(iii) whether the Active Dispute has been resolved or not; 
 

(iv) if the Active Dispute has been resolved, the action taken by AAT and the 
Applicant, Stevedore or Terminal End-user to resolve the Active Dispute; 

 
(v) if the Active Dispute has been resolved, how the Active Dispute was 

resolved; 
 

(vi) if the Active Dispute has been resolved, the time taken to resolve the 
Active Dispute; and 
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(vii) if the Active Dispute is resolved, the costs associated with resolving the 
Active Dispute and the apportionment of the costs to the parties to the 
Active Dispute. 

 
(b) The ACCC will place all Active Dispute Reports on the public register of 

authorisations maintained in accordance with section 89 of the Act. 
 
5. AAT TO PUBLISH THESE CONDITIONS 
 

At least 5 Business Days before the commencement date of this Authorisation, AAT 
must publish a copy of these Conditions on its website. 

 
6. DEFINITIONS, INTERPRETATION AND CONFIDENTIALITY 

 
6.1 Definitions 

 
In these Conditions: 

 
“AAT Complaints Officer” means the AAT staff member appointed as such as required 
by clause 3.2. 
 
“Access Dispute” means a bona fide dispute between an Applicant or Stevedore and 
AAT relating to access to Port Terminal Services but excludes any dispute in relation to 
any agreement relating to Port Terminal Services between the parties once executed. For 
the avoidance of doubt, an Access Dispute can exist notwithstanding AAT has complied 
with clauses 1.1, 1.3 and 1.4 of these Conditions. 
 
“Act” means the Trade Practices Act 1974 (Cth). 
 
“Active Dispute” means a Dispute which is: 

 
(i) notified to AAT by an Applicant, Stevedore or Terminal End-User during 

the Reporting Period; or 
 

(ii) resolved during the Reporting Period; or 
 

(iii) not notified during the Reporting Period, and remaining unresolved at the 
conclusion of the Reporting Period. 

 
“Active Dispute Report” means the report required to be provided by AAT under clause 
4.1(a). 
 
“Applicant” means a person seeking access to Port Terminal Services under clause 1.6. 
 
“Approved Independent Price Expert” means the expert appointed under 
clause 2.2.1(b). 
 
“Arbitration Notice” has the meaning given in clause 1.7.4(a). 
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“Auditor” means the independent auditor appointed at the direction of the ACCC in 
accordance with clause 1.5. 
 
“Authorisation” means this determination of AAT’s applications A91141, A91142, 
A91181 and A91182 for authorisation. 
 
“Business Day” means a day that is not a Saturday, Sunday or public holiday in the 
Australian Capital Territory, except that if used in relation to a specific Port Terminal 
means the State in which the relevant Port Terminal is located. 
 
“Conditions” means these conditions on which the Authorisation is granted. 
 
“Confidential Information” means information exchanged between AAT and an 
Applicant, Terminal End-User or Stevedore in relation to the business of those persons 
that: 
 

(a) is by its nature confidential; 
 
(b) is specified to be confidential by the person who supplied it; or 

 
(c) is known, or ought to be known, by a person using or supplying it to be 

confidential or commercially valuable,  
 

but excludes information that: 
 

(d) is comprised solely of the name, address and contact details of a person; 
or 

 
(e) was in the public domain at the time when it was supplied; or 

 
(f) subsequently becomes available other than through a breach of 

confidence or breach of this provision; or 
 

(g) was in lawful possession of a party prior to being provided by the party; 
or 

 
(h) ceases to be confidential in nature by any other lawful means. 

 
“Dispute” means either an Access Dispute or a Terminal End-user Dispute. 
 
“Dispute Notice” means a written notice provided by an Applicant or Stevedore to AAT 
or by AAT to an Applicant or Stevedore specifying the Access Dispute and requiring the 
Access Dispute to be dealt with in the manner set out in clause 1.7.1(a). 
 
“Facility Access Charge” means the charge, levied in the case of motor vehicles per 
unit or cubic metre, and levied in the case of general cargo per revenue tonne, for the use 
of the Port Terminal and other resources used for the laydown of cargo for export or 
import, charged to the Stevedore if there is no separate agreement with the Terminal 
End-User.  
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“IAMA” has the meaning given in clause 1.7.3(d). 
 
“January 2010 Price Increase” has the meaning given in clause 2.6(a). 
 
“January 2010 Objection Notice” has the meaning given in clause 2.6(b). 
 
“Objection Notice” has the meaning given in clause 2.4.3. 
 
“Port Terminal” means each of the terminals presently operated by AAT and located at 
Port Adelaide, Port of Bell Bay, Port of Brisbane, Port Kembla and Port of Melbourne. 
 
“Port Terminal Services” means:  
 
(a) the use of facilities and infrastructure owned, operated or controlled; or 
 
(b) services and anything else provided,  

 
by AAT at a Port Terminal which in each case AAT makes available to allow a 
Stevedore to facilitate export and import motor vehicles and other cargo and which, at a 
minimum, includes those services AAT currently makes available to Stevedores. 
 
“Proposed Auditor” means a proposed independent auditor to undertake the 
independent audit as outlined in clause 1.5. 
 
“Proposed Independent Price Expert” means the person proposed by AAT under 
clause 2.2.1(a) to be the Approved Independent Price Expert. 
 
“Reference Tariffs” means the tariffs charged by AAT to stevedores for access to 
AAT's terminals. For the avoidance of doubt, Reference Tariffs includes the Stevedore 
Access Charge but excludes the Facilities Access Charge. 
 
“Related Body Corporate” has the same meaning as in the Corporations Act 2001 
(Cth). 
 
“Reporting Period” has the meaning given to that term in clause 4.1(b). 
 
“Stevedore” means a person who has entered into a contract, arrangement or 
understanding with AAT in relation to the provision by AAT of Port Terminal Services 
to that person and for the avoidance of doubt:  
 
(a) includes a person carrying on, or proposing to carry on, a stevedoring business or 

business as a stevedore;  
 
(b) includes any Related Body Corporate of AAT who currently obtains Port 

Terminal Services from AAT; and 
 
(c) excludes a Terminal End-User. 
 
“Stevedore Access Charge” means the charge for equipment and other resources used 
for stevedoring cargo, charged by AAT to the Stevedore. 
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“Stevedore Licence Application Form” means the application form AAT requires 
Applicants to complete in order to obtain access to Port Terminal Services. 
 
“Terminal End-User” means a person, other than an Applicant or Stevedore, with an 
interest in the terms and conditions of use of the Port Terminals and:  
 
(a) includes, but is not limited to, shipping lines, importers and exporters, and 

representatives of Terminal End-Users; but 
 
(b) does not include a person carrying on, or proposing to carry on, a stevedoring 

business or business as a Stevedore. 
 
“Terminal End-User Dispute” means bona fide commercial disputes between Terminal 
End-Users and AAT associated with the provision of Port Terminal Services by AAT as 
they relate to Terminal End-Users, including the terms and conditions of use of Port 
Terminal Services or the quality of Port Terminal Services but excludes any dispute in 
relation to:  
 
(a) the price of any Port Terminal Service; and 
 
(b) any agreement relating to Port Terminal Services between the parties once 

executed. 
 
6.2 Interpretation 
 
 In these Conditions, unless the context otherwise requires: 
 

(a) singular words will also have their plural meaning and vice versa; 
 

(b) a reference to a person includes companies and associations; 
 

(c) a reference to a consent of a party means the prior written consent of that party; 
 

(d) headings are for convenient reference only and do not affect the interpretation of 
these Conditions; 

 
(e) a reference to a clause is a reference to a clause of these Conditions; 

 
(f) a reference to a party includes its successors and permitted assigns; 

 
(g) a reference to any law, legislation or legislative provision includes any statutory 

modification, amendment or re-enactment, and any subordinate legislation or 
regulations issued under that legislation or legislative provision;  

 
(h) a reference to the word “include” or “including” is to be construed without 

limitation; and 
 

(i) a reference to any agreement or document is to that agreement or document as 
amended, novated, supplemented or replaced. 
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6.3 Confidentiality 

 
6.3.1 Treatment of Confidential Information 
 
(a) Subject to clause 6.3.1(b), if a party provides Confidential Information to another 

party either: 
 

(i) as part of the negotiation process for access to the Port Terminal Services; 
or  

 
(ii) for the purpose of resolving any Access Dispute or Terminal End-user 

Dispute, 
 

the recipient of that Confidential Information will treat that Confidential 
Information as confidential, the property of the provider of that information, and 
will use that information solely for the purpose of negotiating access to the Port 
Terminal Services or resolving any Access Dispute or Terminal End-User 
Dispute in accordance with this Authorisation. 
 

(b) A party is permitted to disclose Confidential Information: 
 

(i) to the extent necessary for the provision of advice from legal advisers, 
financiers, accountants or other consultants or professional advisers, 
provided they are under a legal obligation not to disclose the Confidential 
Information to any third party; 
 

(ii) to any mediator, expert or arbitrator appointed in accordance with clause 
1 or 3 for the purposes of that mediation, expert determination or 
arbitration (and, if the ACCC is the arbitrator, subject to the ACCC’s 
standard confidentiality protocols and procedures); 

 
(iii) to the ACCC to the extent necessary for a party to comply with any 

written request by the ACCC (subject to the ACCC’s standard 
confidentiality protocols and procedures); or 

 
(iv) if and to the extent required by law, provided that it first consults with the 

party that provided the Confidential Information in relation to the manner 
and timing of that disclosure. 

 
6.3.2 Provision of confidential information to Approved Independent Price 

Expert, mediator, expert or arbitrator 
 
(a) If Confidential Information is provided to:  
 

(i) the Approved Independent Price Expert for the purpose of clause 2; or  
 
(ii) a mediator, expert or arbitrator for the purpose of assisting in the 

resolution of any Dispute in accordance with clauses 1 or 3,  
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the Approved Independent Price Expert, mediator, arbitrator or expert as the case 
may be must (and the terms and conditions of appointment of the Approved 
Independent Price Expert, mediator, arbitrator or expert must require them to) 
take all reasonable steps to protect the confidentiality of information that any 
party to the dispute has identified as confidential or commercially sensitive.  This 
clause 6.3.2(a) is subject to the ACCC’s obligations under legislation. 

 
(b) For the purpose of clause 6.3.2, any arbitrator appointed in accordance with 

clauses 1 or 3 may require the parties to a Dispute to comply with rules and 
orders aimed at protecting the confidentiality of information provided by the 
parties, including: 

 
(i) requiring each party and their advisers to give confidentiality 

undertakings to each other party; and 
 

(ii) limiting access to Confidential Information to specified individuals 
subject to confidentiality undertakings provided by those individuals. 

 
(c) Any:  
 

(i) arbitrator appointed in accordance with clause 1;  
 
(ii) Approved Independent Price Expert appointed in accordance with 

clause 2; or 
 
(iii) expert or arbitrator appointed in accordance with clause 3, 

 
may make confidential and non-confidential versions of his, her or its 
determination and limit access to the confidential versions to specific individuals. 

 

 
 

 
 


